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of fact must be resolved. Where it ap-
pears from the citation, the answer,
stipulations, or other documents in the
record, that there are no matters of
material fact in dispute, the judge may
enter an order so finding, vacating the
hearing date, if one has been set, and
fixing the time for filing briefs.

§ 1150.73 Testimony.

(a) Formal rules of evidence shall not
apply, but rules or principles designed
to assure production of the most pro-
bative evidence available do apply.
Testimony shall be given orally under
oath or affirmation; but the judge, in
his/her discretion, may require or per-
mit the direct testimony of any wit-
ness to be prepared in writing and
served on all parties in advance of the
hearing. Such testimony may be adopt-
ed by the witness at the hearing and
filed as part of the record.

(b) All witnesses shall be available
for cross-examination and, at the dis-
cretion of the judge, may be cross-ex-
amined without regard to the scope of
direct examination as to any matter
which is relevant and material to the
proceeding.

(c) When testimony is taken by depo-
sition, an opportunity shall be given,
with appropriate notice, for all parties
to cross-examine the witness. Objec-
tions to any testimony or evidence pre-
sented shall be deemed waived unless
raised at the time of the deposition.

(d) Witnesses appearing before the
judge shall be paid the same fees and
mileage that are paid witnesses in the
courts of the United States. Witnesses
whose depositions are taken and the
persons taking the same shall be enti-
tled to the same fees as are paid for
like services in the courts of the
United States. Witness fees and mile-
age shall be paid by the party request-
ing the witness to appear, and the per-
son taking a deposition shall be paid by
the party requesting the taking of the
deposition.

§ 1150.74 Exclusion of evidence.

The judge may exclude evidence
which is immaterial, irrelevant, unreli-
able, or unduly repetitious.

§ 1150.75 Objections.

Objections to evidence or testimony
shall be timely and may briefly state
the grounds.

§ 1150.76 Exceptions.

Exceptions to rulings of the judge are
unnecessary. It is sufficient that a
party at the time the ruling of the
judge is sought, makes known the ac-
tion which he/she desires the judge to
take, or his/her objection to an action
taken, and his/her grounds for it.

§ 1150.77 Official notice.

Where official notice is taken or is to
be taken of a material fact not appear-
ing in the evidence of record, any party
on timely request, shall be afforded an
opportunity to question the propriety
of taking notice or to rebut the fact
noticed.

§ 1150.78 Public documents.

When a party or paticipant offers, in
whole or in part, a public document,
such as an official report, decision,
opinion, or published scientific or eco-
nomic statistical data issued by any of
the executive departments, or their
subdivisions, legislative agencies or
committees or administrative agencies
of the Federal government (including
government-owned corporations), or a
similar document issued by a State or
local government or their agencies, and
such document (or part thereof) has
been shown by the offeror to be reason-
ably available to the public, such docu-
ment need not be produced or marked
for identification, but may be offered
for official notice, as a public docu-
ment by specifying the document or its
relevant part.

§ 1150.79 Offer of proof.

An offer of proof made in connection
with an objection taken to a ruling of
the judge rejecting or excluding prof-
fered oral testimony shall consist of a
statement of the substance of the evi-
dence which counsel contends would be
adduced by such testimony. If the ex-
cluded evidence consists of evidence in
documentary or written form or refers
to documents or records, a copy of the
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evidence shall be marked for identifica-
tion and shall accompany the record as
the offer of proof.

§ 1150.80 Affidavits.
An affidavit is not inadmissible as

such. Unless the judge fixes other time
periods, affidavits shall be filed and
served on the parties not later than fif-
teen (15) days prior to the hearing. Not
less than seven (7) days prior to hear-
ing, a party may file and serve written
objections to any affidavit on the
ground that he/she believes it nec-
essary to test the truth of its asser-
tions at hearing. In such event the as-
sertions objected to will not be re-
ceived in evidence unless the affiant is
made available for cross-examination,
or the judge determines that cross-ex-
amination is not necessary for the full
and true disclosure of facts referred to
in such assertions. Not withstanding
any objection, however, affidavits may
be considered in the case of any re-
spondent who waives a hearing.

§ 1150.81 Consolidated or joint hear-
ing.

In cases in which the same or related
facts are asserted to constitute non-
compliance with standards or guide-
lines and requirements, the judge may
order all related cases consolidated and
may make other orders concerning the
proceedings as will be consistent with
the objective of securing a just and in-
expensive determination of the case
without unnecessary delay.

§ 1150.82 PER proceedings.
(a) In proceedings in which a cita-

tion, or part of one, seeking PER has
been filed, the judge shall make nec-
essary rulings with respect to time for
filing of pleadings, the conduct of the
hearing, and to all other matters. He/
she shall do all other things necessary
to complete the proceeding in the min-
imum time consistent with the objec-
tive of securing an expeditious, just
and inexpensive determination of the
case. The times for actions set forth in
these rules shall be followed unless
otherwise ordered by the judge.

(b) The judge shall determine the
terms and conditions for orders of

PER. These orders must be consistent
with preserving the rights of all parties
so as to permit the timely processing
of the citation, or part of it, not re-
questing PER, as well as consistent
with the provisions and objectives of
the Architectural Barriers Act and sec-
tion 502 of the Rehabilitation Act. In
issuing an order for PER, the judge
shall make the following specific find-
ings of fact and conclusions of law—

(1) The Executive Director is likely
to succeed on the merits of the pro-
ceedings;

(2) The threatened injury or violation
outweighs the threatened harm to the
respondent if PER is granted; and

(3) Granting PER is in the public in-
terest.

(c) The judge may dismiss any cita-
tion or part of a citation seeking PER
when the judge finds that the timely
processing of a citation not requesting
PER will adequately ensure the objec-
tives of section 502 of the Rehabilita-
tion Act and that immediate and irrep-
arable harm caused by noncompliance
with the standards or guidelines and
requirements is not occurring or about
to occur.

Subpart I—The Record

§ 1150.91 Record for decision.

The transcript of testimony, exhibits
and all papers, documents and requests
filed in the proceeding, including briefs
and proposed findings and conclusions,
shall constitute the record for decision.

§ 1150.92 Official transcript.

The official transcripts of testimony,
and any exhibits, briefs, or memoranda
of law filed with them, shall be filed
with the judge. Transcripts of testi-
mony in hearings may be obtained
from the official reporter by the par-
ties and the public at rates not to ex-
ceed the maximum rates fixed by the
contract between the A&TBCB and the
reporter. Upon notice to all parties, the
judge may authorize corrections to the
transcript as are necessary to reflect
accurately the testimony.
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